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THE COMPTROLLER QENERAL 

DECISION O F  T H E  U N I T E D  STATES 
W A S H I N G T O N .  D . C .  2 0 S 4 8  

DATE: June 3 0 ,  1983 

MATTER OF: Amray, I n c .  

DIGEST: 

1. Where a n  a g e n c y  a d v a n c e s  m u l t i p l e  j u s t i f i -  
c a t i o n s  i n  suppor t  of a n  a l l e g e d  undu ly  
r e s t r i c t i v e  s p e c i f i c a t i o n ,  t h e  s p e c i f i c a -  
t i o n  is  n o t  o b j e c t i o n a b l e  when a t  l e a s t  o n e  
o f  t h e  j u s t i f i c a t i o n s  h a s  n o t  been  shown to  
be c l e a r l y  u n r e a s o n a b l e .  

2.  Where t h e  a g e n c y ' s  minimum need  is f o r  a n  
o p t i c a l  microscope t h a t  c a n  be used  s imul -  
t a n e o u s l y  w i t h  a s c a n n i n g  e l e c t r o n  micro- 
scope, and i t  appears t h a t  t h e  p ro tes te r ' s  
e q u i p m e n t  w i l l  n o t  permit s i m u l t a n e o u s  u s e ,  
t h e  p r o t e s t e r  c a n n o t  be c o n s i d e r e d  t o  be a 
p o s s i b l e  s o u r c e  of s u p p l y  for  t h e  r equ i r ed  
equ ipmen t .  

Amray, I n c .  p r o t e s t s  a proposed s o l e - s o u r c e  p r o c u r e -  
ment  by t h e  U . S .  Army T e s t  and E v a l u a t i o n  Command, Aber- 
d e e n  P r o v i n g  Ground,  Maryland .  T h e  p roposed  award t o  JEOL 
U S A ,  I n c .  is  f o r  o n e  s c a n n i n g  e l e c t r o n  microscope e q u i p p e d  
w i t h  a w a v e l e n g t h  d i s p e r s i v e  spectrometer1 and a n  o p t i c a l  
microscope. T h e  p ro t e s t e r  c o n t e n d s  t h a t  a sole-source 
award is  n o t  j u s t i f i e d  b e c a u s e  i t  h a s  a d v i s e d  t h e  Army 
t h a t  i t  too c a n  p r o v i d e  e q u i p m e n t  t h a t  w i l l  meet t h e  
Army 's  n e e d s .  T h e  p r o t e s t  is d e n i e d .  

1 A  spectrometer i s  a n  i n s t r u m e n t  w h i c h  separa tes  
l i g h t  o r  o t h e r  r a d i a t i o n  i n t o  i t s  c o n s t i t u e n t  
w a v e l e n g t h s  and measures t h e  spectrum produced. 
S i n c e  e a c h  chemical e l e m e n t  p r o d u c e s  a d i s t i n c t  
s p e c t r u m  i n  t h e  p r e s e n c e  of l i g h t  o r  o the r  
r a d i a t i o n ,  s t u d y  o f  t h e  spec t r a  p roduced  by a 
spec imen  pe rmi t s  i t s  c o m p o s i t i o n  t o  be a n a l y z e d .  
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I n  March 1982, the  Obscuration Sciences Sec t ion  of 
t h e  Chemical Systems Laboratory a t  Aberdeen submitted a 
reques t  t o  purchase on a brand name o r  equal  b a s i s  a 
scanning e l e c t r o n  microscope s i m i l a r  t o  t h e  Amray model 
NO. 1 4 0 0 ,  an energy d i s p e r s i v e  X-ray system t o  be used 
w i t h  t h e  microscope, and r e l a t e d  equipment, a l l  for use i n  
connection w i t h  t h e  Laboratory 's  smoke obscurants  program. 
I n  J u n e ,  r e s p o n s i b i l i t y  f o r  developing the requirement was 
assigned to  a r e c e n t l y  employed ind iv idua l  who evaluated 
t h e  Laboratory 's  need for an e l e c t r o n  microscope. Follow- 
i n g  t h i s  eva lua t ion ,  an amended purchase reques t  was 
issued f o r  a J E O L  model N o .  JSM-35CF scanning e l e c t r o n  
microscope t o  be procured on a sole-source bas i s .  T h e  
r eques t  l i s t e d  2 1  accesso r i e s  t o  be s u p p l i e d  w i t h  the  
e l e c t r o n  microscope, including J E O L ' s  JSM 35-FCS model, 
f o u r - c r y s t a l ,  wavelength d i s p e r s i v e  spectrometer equipped 
w i t h  an o p t i c a l  microscope. T h e  reques t  was stamped 
"EMERGENCY" and s t a t e d  t h a t  the  requirement could be met 
on ly  by J E O L  s ince  t h a t  company's spectrometer has a 
unique f e a t u r e  e s s e n t i a l  t o  the Laboratory 's  updated 
mission. S p e c i f i c a l l y ,  the  Laboratory r e p o r t s  t h a t  i t  
r e q u i r e s  a spectrometer equipped w i t h  a f u l l y  r e f r a c t i n g  
o p t i c a l  microscope t h a t ,  when u s e d  i n  conjunction w i t h  the 
e l e c t r o n  microscope, w i l l  a l low the  ope ra to r  t o  (1) 
r e p o s i t i o n  each specimen on the focusing c i r c l e  w i t h  an 
accuracy of w i t h i n  one micron, and ( 2 )  v i s u a l l y  t r ack  t h e  
e l e c t r o n  beam on the  sample d u r i n g  x-ray ana lys i s .  

By l e t t e r  of September 7 ,  the  p r o t e s t e r  informed the  
con t r ac t ing  o f f i c e r  t h a t  i t  could supply t h e  required 
equipment, including an o p t i c a l  microscope. T h e  A r m y  
responded s t a t i n g  t h a t  i t  intended t o  proceed w i t h  a 
sole-source award t o  J E O L .  Amray's p r o t e s t  t o  t h i s  Off ice  
followed . 

The p r o t e s t e r  ques t ions  the determinat ion t h a t  the 
Laboratory r e q u i r e s  a system t h a t  includes an o p t i c a l  
microscope. According to  the  p r o t e s t e r ,  t h e  Microspec 
brand spectrometer t h a t  i t  would supply uses an oblique- 
h o r i z o n t a l  geometry  ( r e f e r r i n g  t o  the o r i e n t a t i o n  of the 
spec t rometer ' s  focusing c i r c l e  w i t h  r e spec t  t o  the speci-  
men), which makes p r e c i s e  pos i t i on ing  of the  specimen l e s s  
c r i t i c a l .  T h u s ,  says  Amray, i t s  Microspec spectrometer 
can perform the required x-ray a n a l y s i s  without the a id  of 
an o p t i c a l  microscope. A s  we understand the p r o t e s t e r ' s  
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a r g u m e n t ,  i n  r e q u i r i n g  a n  o p t i c a l  microscope i n  o r d e r  to  
a c h i e v e  precise  spec imen  p o s i t i o n i n g ,  t h e  agency  h a s  over- 
s t a t e d  i t s  minimum n e e d s  s i n c e  precise p o s i t i o n i n g  is  o n l y  
r e q u i r e d  f o r  spectrometers h a v i n g  a v e r t i c a l  o r i e n t a t i o n .  
I f  t h e  a g e n c y  d o e s ,  i n  f a c t ,  r e q u i r e  a s y s t e m  capable of 
a f f o r d i n g  o p t i c a l  v i e w i n g ,  however ,  t h e  p ro tes te r  s t a t e s  
t h a t  i t  c a n  and w i l l  s u p p l y  a s y s t e m  w i t h  a n  op t i ca l  
microscope, and q u e s t i o n s  t h e  r e s u l t s  o f  t h e  a g e n c y ' s  
m a r k e t  s u r v e y  which showed t h a t  o n l y  J E O L  c a n  s u p p l y  s u c h  
a s y s t e m .  u n d e r  t h e s e  c i r c u m s t a n c e s ,  t h e  protester con- 
t e n d s  t h a t  a sole-source award t o  JEOL would be  improper. 
F i n a l l y ,  t h e  p ro t e s t e r  f i n d s  i t  p a r t i c u l a r l y  i r o n i c  t h a t  
t h e  agency  a b r u p t l y  abandoned i t s  e f f o r t s  to  p r o c u r e  t h e  
Amray e l e c t r o n  microscope o n  a c o m p e t i t i v e ,  b r a n d  name or 
equal  bas i s  o n l y  t o  i n i t i a t e  p r o c u r e m e n t  o f  t h e  JEOL 
s y s t e m  o n  a n o n c o m p e t i t i v e  b a s i s .  The protester  c i t e s  a 
number of o the r  a d v a n t a g e s  o f  t h e  Microspec spectrometer 
o v e r  t h e  JEOL s y s t e m  and s u g g e s t s  t h a t  t h e  s t a t e d  need  f o r  
t h e  JEOL s y s t e m  i s  based s o l e l y  o n  t h e  p e r s o n a l  prefer-  
e n c e s  of L a b o r a t o r y  p e r s o n n e l .  

Wi th  respect to  t h e  p ro t e s t e r ' s  a rgumen t  t h a t  t h e  
r e q u i r e m e n t  for a n  o p t i c a l  m i c r o s c o p e  e x c e e d s  t h e  a g e n c y ' s  
minimum n e e d s ,  t h e  c o n t r a c t i n g  a g e n c y  h a s  t h e  p r i m a r y  
r e s p o n s i b i l i t y  f o r  d e t e r m i n i n g  i t s  minimum n e e d s  and f o r  
d r a f t i n g  r e q u i r e m e n t s  t h a t  r e f l e c t  those n e e d s .  Dyna- 
l e c t r o n  C o r p o r a t i o n ,  B-198679, Augus t  11, 1981, 81-2 C P D  
115. The c o n t r a c t i n g  a g e n c y ,  which  i s  most f a m i l i a r  w i t h  
t h e  c o n d i t i o n s  u n d e r  which  t h e  s u p p l i e s  or e q u i p m e n t  have  
b e e n  and w i l l  be u s e d ,  i s  u s u a l l y  i n  t h e  best  p o s i t i o n  t o  
know t h e  G o v e r n m e n t ' s  a c t u a l  minimum n e e d s .  Magnaco 
I n d u s t r i e s ,  B-206191, O c t o b e r  15, 1982, 82-2 CPD 338. 
G e n e r a l l y ,  when a r e q u i r e m e n t  h a s  b e e n  c h a l l e n g e d  as  
u n d u l y  r e s t r i c t i v e  of c o m p e t i t i o n ,  i t  i s  incumben t  upon 
t h e  p r o c u r i n g  a g e n c y  t o  e s t a b l i s h  s u p p o r t  f o r  i t s  c o n t e n -  
t i o n  t h a t  t h e  r e s t r i c t i o n s  i t  imposes a re  r e a s o n a b l y  
r e l a t e d  to  i t s  n e e d s .  B u t  o n c e  t h e  a g e n c y  e s t a b l i s h e s  
t h i s  s u p p o r t ,  t h e  b u r d e n  is  t h e n  on  t h e  p ro t e s t e r  t o  show 
t h a t  t h e  r e q u i r e m e n t s  compla ined  of a r e  c l e a r l y  u n r e a s o n -  
ab le .  S .A .F .E .  E x p o r t  C o r p o r a t i o n ,  B-207655, November 1 6 ,  
1982, 82-2 CPD 4 4 5 .  

I n  t h i s  case,  t h e  a g e n c y  repor t s  t h a t  i t  r e q u i r e s  a 
spectrometer equipped w i t h  a n  o p t i c a l  microscope f o r  t w o  
r e a s o n s :  (1) t o  f a c i l i t a t e  p rec i se  p o s i t i o n i n g  o f  t h e  
spec imen  o n  t h e  f o c u s i n g  c i r c l e ,  and ( 2 )  for v i s u a l  
t r a c k i n g  of t h e  e l e c t r o n  beam o n  t h e  sample  d u r i n g  x- ray  
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analysis. According to the agency, "the absence of an 
optical microscope with a shallow depth of focus to aid in 
locating the spectrometer focus can lead to severe prob- 
lems in quantitative analysis." Moreover, visual tracking 
of the electron beam is necessary because this permits the 
operator easily to identify crystal orientation during 
analysis. 

The protester's response to the first justification 
is that because of the geometry of its spectrometer, pre- 
cise positioning of the specimen is not critical and an 
optical microscope is therefore unnecessary. This argu- 
ment also finds some support in technical materials 
provided to us by the agency. Even if we were to con- 
clude, however, that in requiring an optical microscope 
for precise specimen positioning the agency overstates its 
minimum needs, the protester has offered no evidence or 
arguments to controvert the agency's determination that it 
also needs an optical microscope for simultaneous visual 
tracking of the electron beam on the sample during x-ray 
analysis. Under these circumstances, where the agency 
advances multiple justifications in support of an alleged 
unduly restrictive requirement, we will not object to that 
requirement when at least one of the justifications has 
not been shown to be clearly unreasonable. Stayfresh 
Processing Corporation, B-181116, November 7, 1974, 74-2 
CPD 243. Consequently, we are unable to conclude that the 
agency's requirement for an optical microscope exceeds its 
minimum needs. 

Turning now to the propriety of conducting this 
procurement on a sole-source basis, we note that negoti- 
ated procurements must be conducted on a competitive basis 
to the maximum practicable extent. 10 U.S.C. § 2304(g) 
(1976); Defense Acquisition Regulation (DAR) S 3-101(d). 
Noncompetitive (sole-source) acquisitions may be author- 
ized, however, when the work or supplies required can be 
furnished by only one source. There may be only one 
source for any of several reasons--because the items or 
services needed are unique; time is of the essence and 
only one source can meet the Government's needs within the 
available time; data that would be needed to permit a 
competitive procurement is unavailable and cannot be 
obtained within the time available; or only a single 
source can provide an item that must be compatible or 
interchangeable with existing equipment. ROLM Corporation 
--- and Fisk Telephone Systems, Inc., B-202031, August 26, 
1981, 31-2 CPD 180. W h i l e  we s u b j e c t  soie-source 
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a c q u i s i t i o n s  t o  close s c r u t i n y ,  R&E C a b l e v i s i o n ,  B-199592, 
F e b r u a r y  1 9 ,  1 9 8 1 ,  81-1 CPD 1 1 0 ,  w e  w i l l  n o t  o b j e c t  t o  
s u c h  a n  a c q u i s i t i o n  i f  t h e r e  is a r e a s o n a b l e  basis f o r  
it. Winslow Associates ,  5 3  Comp. Gen. 478 ( 1 9 7 4 ) ,  74-1 
C P D  1 4 .  

Here, it appears f rom t h e  a g e n c y ' s  j u s t i f i c a t i o n  t h a t  
i t  c o n s i d e r s  t h e  JEOL s y s t e m  t o  be un ique .  The a g e n c y  
reports t h a t  p r i o r  to  d e c i d i n g  t o  p u r c h a s e  t h e  JEOL s y s t e m  
o n  a s o l e - s o u r c e  basis  t h e  L a b o r a t o r y ' s  t e c h n i c a l  p e r s o n -  
n e l  reviewed t h e  l i t e r a t u r e  p u b l i s h e d  by v a r i o u s  micro- 
scope m a n u f a c t u r e r s  and  a l so  s p o k e  t o  some of t h e  
m a n u f a c t u r e r s '  sa les  r e p r e s e n t a t i v e s ,  i n c l u d i n g  r e p r e s e n -  
t a t i v e s  o f  t h e  p ro tes te r .  A s  a r e s u l t  o f  t h i s  m a r k e t  
s u r v e y ,  t h e  t e c h n i c a l  p e r s o n n e l  c o n c l u d e d  t h a t  a l t h o u g h  
f o u r  spectrometer s y s t e m s  are a v a i l a b l e  ( i n c l u d i n g  o n e  
m a r k e t e d  by t h e  p r o t e s t e r ) ,  o n l y  t h e  J E O L  f o u r - c r y s t a l  
spectrometer o f f e r s  a f u l l y  r e f r a c t i n g  o p t i c a l  microscope. 
I n  a d d i t i o n ,  t h e  JEOL spectrometer is o n l y  a v a i l a b l e  o n  
t h e  JEOL s c a n n i n g  e l e c t r o n  microscope. 

T h e  p ro t e s t e r  d i s p u t e s  t h e  a g e n c y ' s  s t a t e m e n t  t h a t  
i n  t h e  course o f  t h e  m a r k e t  s u r v e y  t h e  a g e n c y ' s  n e e d s  f o r  
a n  o p t i c a l  microscope was made c l ea r  to  t h e  p ro t e s t e r ' s  
r e p r e s e n t a t i v e s .  Amray acknowledges  t h a t  i t s  sa les  repre- 
s e n t a t i v e s  d i d  v i s i t  t h e  L a b o r a t o r y  o n  t w o  o c c a s i o n s ,  b u t  
s t a t e s  t h a t  L a b o r a t o r y  p e r s o n n e l  n e v e r  men t ioned  t h e  need  
f o r  a n  o p t i c a l  microscope. T h e  protester  a p p e a r s  t o  q u e s -  
t i o n  t h e  adequacy  o f  t h e  m a r k e t  s u r v e y  and impl ies  t h a t  
had  i t  been  i n f o r m e d  o f  t h e  need f o r  a n  o p t i c a l  microscope 
i t  would have  o f f e r e d  t o  s u p p l y  o n e .  I t  is  n o t  c l e a r  f rom 
t h e  r e c o r d  w h e t h e r  Amray w a s ,  i n  f a c t ,  i n fo rmed  o f  t h e  
need  f o r  t h e  o p t i c a l  microscope d u r i n g  t h e  m a r k e t  s u r v e y .  

I n  any  e v e n t ,  e v e n  i f  w e  were to  assume t h a t  t h e  
m a r k e t  s u r v e y  w a s  d e f i c i e n t  i n  t h a t  t h e  p ro tes te r  was n o t  
i n f o r m e d  o f  t h e  L a b o r a t o r y ' s  need  f o r  a n  o p t i c a l  
microscope, t h a t  d e f i c i e n c y  was c u r e d  when t h e  protester  
l e a r n e d  o f  t h i s  need  a f t e r  i t  w a s  p r o v i d e d  a copy  of t h e  
a g e n c y ' s  sole-source j u s t i f i c a t i o n .  I t  was a t  t h i s  p o i n t  
t h a t  t h e  p r o t e s t e r ,  by i t s  l e t t e r  o f  September 7 ,  i n f o r m e d  
t h e  a g e n c y  f o r  t h e  f i r s t  t i m e  t h a t  i t  c a n  s u p p l y  a s y s t e m  
t h a t  i n c l u d e s  a n  o p t i c a l  microscope. A s  n o t e d  be low,  
however ,  t h e  i n f o r m a t i o n  t h a t  t h e  protester s u b s e q u e n t l y  
p r o v i d e d  shows  t h a t  i t s  o p t i c a l  microscope f a i l s  t o  meet 
t h e  Army's minimum n e e d s .  
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The t e c h n i c a l  m a n u a l  t h a t  t h e  protester s u b m i t t e d  
d e s c r i b i n g  i t s  op t i ca l  system s ta tes  t h a t  i t s  l e n s  m u s t  be 
r e t r a c t e d  i n t o  i t s  storage p o s i t i o n  when t h e  s c a n n i n g  
e l e c t r o n  miscroscope is u s e d .  The m a n u a l  f u r t h e r  i n d i -  
cates t h a t  when t h e  op t i ca l  l e n s  is f u l l y  a d v a n c e d  to  i t s  
a l i g n m e n t  s top  f o r  v i e w i n g ,  t h e  e l e c t r o n  microscope image 
d i s a p p e a r s .  T h e  p ro t e s t e r  h a s  n o t  c h a l l e n g e d  t h e  a g e n c y ' s  
c o n c l u s i o n ,  b a s e d  o n  t h e  m a n u a l ,  t h a t  i t s  op t i ca l  a n d  
e l e c t r o n  microscopes c a n n o t  be u s e d  s i m u l t a n e o u s l y .  
m u s t  a s s u m e ,  t h e r e f o r e ,  t h a t  t h e  protester is n o t  a 
poss ib l e  s o u r c e  of s u p p l y  f o r  t h e  e q u i p m e n t  t h a t  is 
r e q u i r e d ,  a n d  w e  c o n c l u d e  t h a t  i t s  o b j e c t i o n  t o  t h e  pro- 
p o s e d  award h a s  n o  merit. 

W e  

I n  v i e w  o f  t h e  r e s u l t  r e a c h e d ,  w e  do n o t  f i n d  it 
n e c e s s a r y  t o  addres s  t h e  o t h e r  c o n c e r n s  t h a t  Amray h a s  
ra ised.  

The p r o t e s t  is d e n i e d .  

of t h e  U n i t e d  S t a t e s  
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